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In Randall, as Trustee of Bush Terminal Co. v. Bailey 
et al., the Supreme Court of New York, in an action under 
Section 58 of the Stock Corporation Law involving directors’ 
liability for alleged improper declaration of dividends, ruled 
that unrealized appreciation and depreciation of assets were 
factors which must be taken into consideration in determin- 
ing whether there was an impairment of capital or capital 
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When considering a transfer agent for 
your company's stock (and what com- 
pany should not?) consider The Corpo- 
ration Trust Company: 


The New York, Jersey City and Wilming- 
ton offices of The Corporation Trust Com- 
pany are all fully equipped to act as Transfer 
Agent, Co-Transfer Agent or Registrar. 


When a Delaware company appoints either 
the Jersey City or New York office as Trans- 
fer Agent for its stock, and the Wilmington 
office as its statutory agent in Delaware—or 
when a New Jersey company appoints either 
the Wilmington or New York office to act as 
Transfer Agent and the Jersey City office as 
its statutory agent in New Jersey—the dupli- 
cate stock records required in the state of 
organization can be maintained at a substan- 
tial saving in expense. 


An important item in these days—any 
office (see Page 292) will be glad to explain. 
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The Corporation Journal is published by The Corporation Trust 
Company, monthly, except in July, August, and September. Its pur- 
pose is to provide, in systematic and convenient form, brief digests of 
significant current decisions of the courts, and the more important 
regulations, rulings or opinions of official bodies, which have a bearing 
on the organization, maintenance, conduct, regulation, or taxation of 
business corporations. It will be mailed regularly, postpaid and with- 
out charge, to lawyers, accountants, corporation officials, and others 
interested in corporation matters, upon written request to any of the 
company’s offices (see next page). 

When it is desired to preserve The Journal in a permanent file, a 
special and very convenient form of binder will be furnished at cost 


($1.50). 
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Having offices or representatives in 
every state and territory of the United 
States and every province of Canada 
and a large, trained organization at 
Washington, these companies: 


—for attorneys compile 
complete, up to ate 
official information and 
data for use in incorpo- 
ration or qtalification in 
any jurisdiction; 


—for attorneys file all 
papers, hold incorporaters’ 
meetings, and perform all 
other clerical steps neces- 

sary for incorporation or 
— in any juris- 
iction; 


—under direction of attor- 
neys furnish the statutory 
office or agent required for 
either domestic or foreign 
corporation in any juris- 
diction; 


—keep attorneys informed 
of all state taxes to be paid 
and reports to be filed by 
a client corporation in the 
state of incorporation and 
any states in which it may 
qualify as a foreign cor- 
poration. 


Wilmington, 100 West 10th St. 


The Corporation Trust Company, in- 
corporated under the Banking Law of 
New York, and The Corporation 
Trust Company, incorporated under 
the Trust Company w of New 
Jersey, with combined assets always 
approximating a million dollars: 


—act as Transfer or Co-Trans- 
fer Agent or Registrar for the 
securities of corporations; 


—act as Custodian of Securities, 
Escrow Depositary or Deposi- 
tary for Reorganization Com- 
mittees. 


The associated companies’ loose-leaf service division 


COMMERCE CLEARING House, Ing, 


NEW YORK 
EMPIRE STATE BLOG. 


CHICAGO 
214 6. MICHIGAN AVE. 


WASHINGTON 
MUNSEY BLDG. 


—compiles and publishes a complete line of Loose Leaf 
Services covering new business laws and taxes, both 
Federal and State. 


Partial List of Fields or Topics Covered 
Federal Taxes State and Local Taxes :: Social 
Security :: Liquor Control Banking :: Public 
Utilities :: Securities :: Insurance :: Trade Regu- 
lation :: Carriers Aviation :: Food, Drugs and 
Cosmetics :: Bankruptcy :: War Law :: Chattel 
Mortgages :: Conditional Sales :: Labor :: Trusts 
and Estates :: Accountancy Law :: Congressional 
and Legislative Reporting :: U. S. Supreme Court 
Reporting :: Canadian Taxes :: Inheritance Taxes 











What Constitutes Doing Business 


Deliveries from Trucks Sent Into a State 


Where a merchandising corpora- 
tion sends its loaded trucks into a 
state in which it is not licensed to 
do business and sales of the mer- 
chandise on the trucks are made 
from door to door or from store 
to store, as orders are received, 
and deliveries of the goods are 
made from the trucks to complete 
such sales, a question arises whether 
such activity is to be regarded as 
“doing business”, so as to require 
authorization on the part of the 
foreign corporation to carry on 
business within the state in which 
deliveries are made.’ 

The crossing of state lines by 
the trucks before sales are made 
has led to some confusion in the 
consideration of this question. It 
has been said that “an interstate 
transaction contemplates a con- 
signor without and a consignee 
within a state or vice versa.” ? 
Hence, there can be no consignee 
if, when the goods enter a state 
in such trucks, it is not known 
definitely who will be a purchaser 
or whether, in fact, any sales will 
be made. The sale of goods from 


trucks under the conditions out- 
lined takes place entirely within 
the state and is little different from 
a sale of goods at a permanent 
non-moving store within the state, 
to which a customer comes to pur- 
chase goods, the only real differ- 
ence being that the moving store 
or truck visits the prospective 
customer. 


In a Texas case,’ a foreign cor- 
poration “sent its pianos to Texas 
on trucks and after the pianos 
reached Texas they were sold by 
house to house canvass, that is to 
say, they were ‘peddled’ from house 
to house.” The Court of Civil Ap- 
peals of Texas ruled that the com- 
pany was “doing business” and, as 
it was not authorized or licensed, 
its suit to recover on notes given 
in payment of a piano sold in this 
manner was dismissed under the 
Texas law, which, like that of 
many other states, denies an un- 
licensed foreign corporation the 
right to maintain suit in the state 
courts upon a contract entered into 
in the state at a time when the 


corporation was not authorized to 
do business.* 


*In several states, the question can be answered by a direct reference to the 
statutes, for, in these states, Colorado, Florida, South Dakota, Utah, Washington, West 
Virginia and Wisconsin, there are statutes which provide that before a foreign 
corporation can hold or dispose of property in the state, it must first be authorized 


to do business.‘ ; 


* Hogan v. Intertype Corporation, 136 Ark. 62, 206 S. W. 58. 
* Baldwin Music Shop, Inc. v. Watson, 102 S. W. 2d 478. A recent Alabama 








Court of Appeals decision upholding an Alabama license or privilege tax as 
applied to a foreign corporation selling at wholesale to retail dealers in Alabama 
from trucks proceeding from a Mississippi warehouse is State v. Coca Cola 
Bottling Works, Inc., 198 So. 363. 

*Other states are: Alabama, Arizona, Arkansas, Idaho, Iowa, Michigan, 
Mississippi, Missouri, New York, Oklahoma, South Dakota, Utah, Vermont, Wis- 
consin and Wyoming. 
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Domestic Corporations 


Delaware. 


Recovery by corporation allowed against those who had controlled 
it, by reason of their selling of control to others, resulting in injury 
to the corporation. “This is a suit,” said the United States District 
Court, E. D., Pennsylvania, “brought by a corporation against its 
former officers, directors, certain of its former stockholders, and 
others, to recover damages incurred by the corporation as a result of 
the sale of its control to a group who proceeded to rob it of most of 
its assets. The plaintiff is an investment trust, specializing in shares 
of small life insurance companies.” In allowing a judgment for the 
plaintiff, the court remarked: “Those who control a corporation, 
either through majority stock ownership, ownership of large blocks 
of stock less than a majority, officeholding, management contracts, 
or otherwise, owe some duty to the corporation in respect of the 
transfer of the control to outsiders. The law has long ago reached 
the point where it is recognized that such persons may not be wholly 
oblivious of the interests of everyone but themselves, even in the 
act of parting with control, and that, under certain circumstances, 
they may be held liable for whatever injury to the corporation made 
possible by the transfer. Without attempting any general defini- 
tion, and stating the duty in minimum terms as applicable to the 
facts of this case, it may be said that the owners of control are under 
a duty not to transfer it to outsiders if the circumstances surround- 
ing the proposed transfer are such as to awaken suspicion and put a 
prudent man on his guard—unless a reasonably adequate investiga- 
tion discloses such facts as would convince a reasonable person that 
no fraud is intended or likely to result. Thus, whatever the extent 
of the primary duty may be, circumstances may be sufficient to call 
into being the duty of active vigilence and inquiry. If, after such 
investigation, the sellers are deceived by false representations, there 
might not be liability, but if the circumstances put the seller on 
notice and if no adequate investigation is made and harm follows, 
then liability also follows.” IJnsuranshares Corporation of Delaware 
v. Northern Fiscal Corporation, Ltd. et al., 35 F. Supp. 22. Samuel 
H. Kaufman, Emil Weitzner, William Glatzer and Howard W. 
Fensterstock of New York City and I. Emanuel Sauder of Philadelphia, 
Pa., for plaintiff. Sherwin T. McDowell, John V. Lovitt, Ballard, 
Spahr, Andrews & Ingersoll, Ernest R. Von Stark, Arthur Littleton 
and Morgan, Lewis & Bockius of Philadelphia, Pa., for defendants. 


New York. 


In determining question whether directors’ liability existed for 
improper declaration of dividends as impairing capital stock, court 
rules that unrealized appreciation and depreciation of assets must be 
taken into consideration. A trustee of a corporation, appointed in a 
proceeding under Section 77-B of the Federal Bankruptcy Act, sued 
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former directors of the company to recover on its behalf the amount 
of dividends declared between certain dates in 1928 and 1932, on the 
ground that, although the company’s books concededly showed a 
surplus at all times during the period, there was in fact no surplus 
and that the capital was actually impaired to an amount greater than 
the amount of the dividends. Personal liability of the directors was 
sought to be established under Section 58 of the Stock Corporation 
Law. After ruling that an item of good-will, amounting to $3,000,000, 
carried by the company on its books, to which the trustee took 
exception, was fully justified, the court, the Supreme Court, Trial 
Term, Part XII, proceeded to a consideration of unrealized apprecia- 
tion and depreciation of the corporation’s assets. “Until 1915,” said 
the court, “the company’s land was carried upon its books at cost. 
In 1915 the land was written up to 80 per cent of the amount at which 
it was then assessed for taxation, and in 1918 it was written up to the 
exact amount at which it was then so assessed. Those two write- 
ups totaled $7,211,791.72, and the result was that during the period 
here in question the land was carried on the books at $8,737,949.02, 
whereas its actual cost was $1,526,157.30. Plaintiff claims that the 
entire $7,211,791.72 should be eliminated because it represents merely 
unrealized appreciation, and dividends cannot be declared or paid on 
the basis of mere unrealized appreciation in fixed assets irrespective 
of how sound the estimate thereof may be. That obviously and 
concededly is another way of saying that for dividend purposes fixed 
assets must be computed at cost, not value, and plaintiff here plants 
himself upon that position, even to the point of contending that evi- 
dence of value is immaterial and not admissible. If that contention 
be sound, the company indisputably had a deficit at all the times here 
involved in an amount exceeding the dividends here in question. 
The importance of the question so presented, both to this case and 
to corporations and corporate directors in general, is thus apparent, 
and it is, I think, surprising that upon a question so important to 
and so often occurring in the realm of business there is not only no 
decision which can be said to be directly in point, but, also, no discus- 
sion in text-book or law magazine which does much more than pose 
the question without answering it. Even in Halsbury’s Laws of 
England (2d ed., vol. 5, p. 393, note (f), published in 1932) it is stated 
that the question has not been decided.” Reviewing the history of 
legislation relating to the unlawful declaration of dividends and to 
decisions under such statutes, the court concluded: “In summary, 
I think that it cannot be said that there is a single case in this state 
which actually decides that unrealized appreciation cannot be taken 
into consideration, or, stated in different words, that cost and not 
value must be used in determining whether or not there exists a 
surplus out of which dividends can be paid. I think, further, that 
such a holding would run directly counter to the meaning of the 
terms capital and capital stock, as fixed by decisions of the Court of 
Appeals construing the earlier statutes, and that such construction 
of those terms must be deemed to have been adopted by the Legis- 
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lature in enacting the statute here involved (see Matter of Scheftel, 
275 N. Y. 135, 141). I thus obviously cannot follow decisions to the 
contrary in other states or any contrary views of economists or 
accountants. If the policy of the law be bad it is for the Legislature 
to change it.” As to unrealized depreciation, the court observed: 
“T am of the opinion that the same reasons which show that unrealized 
appreciation must be considered are equally cogent in showing that 
unrealized depreciation likewise must be considered. In other words, 
the test being whether or not the value of the assets exceeds the 
debts and the liability to stockholders, all assets must be taken at 
their actual value.” In conclusion, after considering all the evidence, 
the court found “that at the times these dividends were declared and 
paid the value of the assets exceeded the total liabilities to creditors 
and stockholders by an amount in excess of the total dividends, and 
that there accordingly was no impairment of capital or capital stock.” 
Randall, as Trustee of Bush Terminal Co. v. Bailey et al., 23 N. Y. S. 
2d 173. Commerce Clearing House Court Decisions Requisition 
No. 245911. 


Agreement between stockholders and stranger to corporation for 
latter’s election as president, held unenforcible. Plaintiff sought to 
recover for breach of a contract between him and the defendants who 
were stockholders of a Michigan corporation, the stock of which was 
widely held. These stockholders, dissatisfied with the policy of the 
directors, had approached plaintiff to assist them in bringing about 
a rehabilitation of the company through placing the directors in a 
position to obtain the services of a sufficient number of competent 
persons as officers and employees to revitalize the company. The 
plan provided for plaintiff to become president and general manager. 
An agreement to give effect to the plan was entered into between 
the parties. The plan was not, however, submitted to the board of 
directors by the defendant stockholders and plaintiff sued upon his 
contract to recover damages alleged to have been sustained, measured 
by benefits he would have received had the plan been submitted and , 
carried out by the board, including an option to purchase stock of 
the company. The Supreme Court, Appellate Division, First Depart- 
ment, said: “We are inclined to the view that the complaint in this 
action cannot be sustained. While it is alleged that had the so-called 
plan been submitted to the new board of directors it would have been 
approved, it does not follow therefrom that such a result would have 
been accomplished. The defendants could not control the action of 
the board of directors so as to bring about the election of plaintiff as 
president and general manager for a period of three years, nor could 
they compel the directors to give him an option to purchase thirty- C: 
eight thousand shares of the unissued stock. Even though the 
defendants were elected to the board, and it does not appear that 
they were, they could not bind their future conduct in the manner 
outlined in the plan.” “Plaintiff’s claim for damages is based upon 
the theory that he would have received $9,000 per annum for a period 
of three years for his services as president and general manager and, 
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it also includes the loss, which he may have sustained, by reason of 
the failure on the part of the Company, to give him an option to 
purchase at par thirty-eight thousand shares, of the unissued capital 
stock. Even though such an arrangement was made by the plaintiff 
and the defendant, it would be unenforcible and contrary to the 
public policy of this State.” Miller v. Vanderlip et al.,20 N. Y. S. 2d 
330. Lewis & Kelsey (Albert Parker, of counsel), of New York City, 
for appellants. William W. Pellet (G. Kenneth Brown, on the brief), 
of New York City, for respondent. 

Where payment of accumulated dividends in arrears was made 
partly by cash and partly by income notes of subsidiaries, the stock- 
holder was upheld by the Court of Appeals in retaining the cash and 
rejecting the notes. Ata time when the accumulated arrears of divi- 
dends plaintiff’s shares of first preferred stock in defendant corpora- 
tion amounted to $22.75 per share, the defendant’s board of directors 
adopted a resolution declaring a dividend of $22.75 per share on the 
first preferred stock and also adopted a second resolution making 
provision for payment of this dividend by distributing to the pre- 
ferred stockholders for each share owned $2.75 in cash and $20 face 
amount of fifty-year income notes issued by defendant’s subsidiaries. 
Plaintiff received no notice of this method of payment until the 
receipt of a check covering the cash portion of the dividend, together 
with the income notes, accompanied by a letter explaining the cash 
and notes were being distributed in full payment of the dividends in 
arrears. Plaintiff retained the cash payment but returned the income 
notes, and instituted this action for equitable relief against the use 
of the income notes as part payment of the unpaid accumulated divi- 
dends, claiming that the dividend was illegally declared to the extent 
of the amount represented by the face value of the notes. The Court 
of Appeals of New York ruled that the plaintiff was entitled to retain 
what she regarded as part payment in cash, ruling that the cash 
dividend was severable from the dividend of income notes and that 
she could not be compelled to accept a property dividend. Referring 
to the fact that the defendant had registered the notes in plaintiff’s 
name, the court ruled that “she has the right to require the defendant, 
as owner, to carry through formalities necessary to cancel the regis- 
tration of such notes in her name and to annul its illegal action in 
relation to them.” Strout v. Cross, Austin & Ireland Lumber Co., 283 
N. Y. 406, 28 N. E. 2d 890. Horace R. Lamb of New York City, for 
appellant. Charles A. Van Patten of New York City, for respondent. 


Foreign Corporations 


California. 


Company maintaining office in state for two years ruled subject 
to service of process. A New York music publishing company, not 
licensed to do business in California, maintained an office there in 
charge of a general manager for more than two years before service 
of process was made upon it. At this office music was kept and 
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distributed to musicians as part of the company’s business. Orders 
were solicited from the office and accepted there. Service upon the 
manager was upheld by the District Court of Appeal, Second District, 
Division 2, the court noting that the corporation was conducting a 
substantial part of its business in California and this came within 
section 405 of the Civil Code, which defines transacting intrastate 
business as “entering into repeated and successive transactions of its 
business in this State, other than interstate or foreign commerce,” 
Mills Music, Inc. v. Lampton, County Clerk, et al.,* 104 P. 2d 893, 
Freedman, Christlieb & Briskin and Patrick H. Ford of Los Angeles, 
for petitioner. J. H. O'Connor, Co. Counsel, Douglas De Coster, 
Deputy Co. Counsel, and Harold D. Geffen of Los Angeles, for 
respondants. 


* The full text of this opinion is printed in The Corporation Tax Service, 
California, page 317. 


Illinois. 


Service on company’s designated Illinois agent upheld in federal 
court action, although made in district of state other than that of 
court. In an action commenced against defendant corporation in 
the United States District Court, Eastern District of Illinois, the 
company entered a limited appearance and moved to quash the 
process for the reason that service was had in the Northern District of 
Illinois. The court, noting that service had been made upon a person 
who had been designated by defendant as its agent for service under 
the statutes of Illinois, and that under the Illinois Practice Act, 
service may be had in a county other than the one where the suit is 
begun, overruled the motion, holding that the designation of the 
agent for service was “a consent that defendant might be sued in 
the courts of Illinois in accord with the statutes thereof, whether the 
court be state or federal.” The court also regarded the designation 
as constituting a waiver of privileges preserved by section 51 of the 
Judicial Code, 28 U. S. C. A. sec. 112. Canright v. General Finance 
Corporation,* 33 F. Supp. 241. H. H. Whittemore of Kankakee, Ill, 
for plaintiff. Wilbur R. Wicks of Danville, Ill., and William Brooks 
of Chicago, IIl., for defendant. 


* The full text of this opinion is printed in The Corporation Tax Service, 
Illinois, page 508. 


New Jersey. 


Neither mere stock ownership in local company nor bare residence 
of officer will subject foreign corporation to jurisdiction. In an 
action instituted in the United States District Court, District of New 
Jersey, by stockholders of a Delaware corporation, seeking to set 
aside a sale made to it by another corporation, service was made 
upon the Delaware company by serving one who held the offices of 
vice president, secretary and director, residing in New Jersey. The 





The Corporation Journal 299 


corporation appeared specially and moved to dismiss the action and 
quash the service of process. The motion was granted, upon a show- 
ing that the company was not doing business in the state and that 
it had withdrawn from the state in 1923. The court pointed out that 
neither the fact that the Delaware company owned slightly more than 
fifty per cent of the stock of a New Jersey corporation nor the bare 
residence of its officer would subject it to the jurisdiction. Cordts 
et al. v. Beneficial Loan Society et al., 34 F. Supp. 197. Charles M. 
Grosman of Newark, for plaintiff. Pitney, Hardin & Skinner of 
Newark, for defendant Beneficial Loan Society. Lindabury, Depue 
& Faulks of Newark, for defendant Bankers Nat. Investing Corporation. 
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New York. 


Service upheld where corporation conducted “substantial” activi- 
ties in state. The New York Supreme Court, New York County, Special 
Term, Part I, indicated that service of process upon an unlicensed 
foreign corporation should be upheld where made upon a company 
conducting “substantial” activities within the state and that service 
was properly made upon a person as a managing agent under sub- 
division 3 of section 229 of the Civil Practice Act, where that person 
was in charge of the defendant’s staff of employees in New York. 
Carroll et al. v. Monark Motor Freight System, Inc. of Illinois,»* New 
York Supreme Court, New York County, Special Term, Part I, 


August 19, 1940. Commerce Clearing House Court Decisions Requi- 
sition No. 246234. 


* The full text of this opinion is printed in The Corporation Tax Service, 
New York, page 20,369. 


Virginia. 


Service upon agent engaged in soliciting and then transmitting 
orders to another state, set aside. Service of process in a Federal 
court action was made upon the agent of defendant foreign corpora- 
tion which had no office in Virginia. Its only activities in the state 
were the solicitation of orders by the agent which were forwarded 
to Ohio for acceptance and execution or rejection. The agent’s name 
was listed in a local telephone directory as “Dist. Mgr. Owens—Illi- 
nois Glass Co.” The company’s name also appeared, but the listing 
and rental of the telephone were not paid for by the defendant. The 
United States District Court, E. D., Virginia, Richmond Division, 
set the service aside on the ground that service upon the agent was 
not a valid service “for the reason that he was not such an agent or 
employee of the company as might, conformably to the requirements 
of due process of law, be held to be representative of the corporation 
for the purpose of such service.” The court noted that in this instance 
the agent “was not authorized to bind the corporation in any respect 
whatsoever ; he made no contracts, collected no money except in rare 
instances, had no control of credits and adjustment of accounts, and 








What’s young legalite gazing at so hard? 
A crystal ball. 


Are clients so scarce he has had to take up soothsaying? 


Oh, no. It’s for a client he is doing it—he’s tried every 
other way he knows of to find out which of all the many 
new state taxes popping up around the country his 
client should pay and how to make returns under them. 


Well, if it’s a good crystal ball it will tell him to put 
the client’s statutory representations in the hands of the 
Corporation Trust system and have anend tosuch worries. 
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in all of his actions was subject to direction from the home office in 
Toledo, Ohio.” Mas v. Owens-Illinois Glass Co.,* 34 F. Supp. 415. 
John T. Wingo of Richmond, Va., and Stone, Boyden & Mack of 
Washington, D. C., for plaintiff. Hunton, Williams, Anderson, Gay 
& Moore of Richmond, Va., and Williams, Eversman & Morgan of 
Toledo, Ohio, for the defendant. 


_ *The full text of this opinion is printed in The Corporation Tax Service, 
Virginia, page 168. 


Taxation 
Alabama. 


Company held not relieved from payment of occupation license 
tax because engaged in interstate as well as intrastate business. The 
appellee corporation, admittedly engaged in business as a “merchan- 
dise broker,” was so engaged in both intrastate and interstate com- 
merce. The Alabama Court of Appeals ruled that a privilege license 
tax imposed upon such a business could be recovered from such a 
company, even though it might not be exacted from a company which 
was a merchandise broker engaged solely in interstate commerce. 
W.W. Meader & Company, Inc. v. State of Alabama,* Alabama Court 
of Appeals, October Term. Commerce Clearing House Court De- 
cisions Requisition No. 245508. J. Edward Thornton, Assistant 
Revenue Attorney, for appellant. Marion R. Vickers of Mobile, for 
appellee. Petition for writ of certiorari to the Court of Appeals 
denied by the Alabama Supreme Court, October 10, 1940. Commerce 
Clearing House Court Decisions Requisition No. 244919. 


* The full text of this opinion is printed in The Corporation Tax Service, 
Alabama, page 3826. 


Ohio. 


Printing of records and briefs ruled a personal service not subject 
to the sales tax. In opening its opinion, the Ohio Court of Common 
Pleas, Cuyahoga County said: “This case is highly important and 
attracted a great deal of attention because it presented questions 
never before decided in Ohio. The really important question pre- 
sented is whether the printing of records and briefs is subject to the 
Ohio sales tax. The appellants, a firm of attorneys, had the material 
which composed the record of a certain case collected and arranged 
and delivered to The Gates Legal Publishing Company to be printed. 
The printer made no separate charge for any of the materials used 
and those materials represented less than 3% of the total cost. The 
Tax Commission imposed a sales tax on the entire cost of printing 
the record, on the theory that the printer sold the printed copies 
of the record to the appellants. The appellants refused to pay this 
tax and brought the Tax Commission’s ruling to this Court for 
review.” The court noted that “the tax was not assessed against 
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the printer on his purchases of paper and ink, but against the attor- 
neys on their alleged purchase of the completed printing job,” and 
that “in the case of the printing of a record or brief, the consideration 
is not paid in return for any transfer of title or possession of personal 
property, but is paid for services rendered.” The court concluded 
that “it necessarily follows that such transaction is not a sale.” Asa 
further reason for regarding the transaction as exempt, the court 
observed that the Sales Tax Act contains an express exemption of 
“professional, insurance or personal service transactions which in- 
volve sales as inconsequential elements, for: which no separate 
charges are made,” and that “the printing of records and briefs comes 
directly within this provision of the Ohio Sales Tax Act.” Baker 
et al. v. The Tax Commission of Ohio et al.,* Ohio Court of Common 
Pleas, Cuyahoga County, April 4, 1940. Commerce Clearing House 
Court Decisions Requisition No. 236145. John Adams and Howard 
F. Burns, for appellants. Thomas J. Herbert, Attorney General, and 
Clemens R. Frank, Assistant Attorney General, for appellees. Paul 
Bickel and Jack L. White of Squire, Sanders and Dempsey; Arthur 
L. Dougan of Jones, Day Cockley and Reavis; J. Fross Paton of 
Thompson, Hine and Flory; and James A. Hughes, Jr., of McKeehan, 
Merrick, Arter and Stewart, amici curiae. (This case is now on appeal 
before the Ohio Court of Appeals.) 


* The full text of this opinion is printed in The Corporation Tax Service, 
Ohio, page 6809. 


General 


Ohio. 


The Supreme Court of the United States holds that federal courts 
must recognize decisions of intermediate state courts as to questions 
on which the highest state court has not ruled. In West et al. v. 
American Telephone and Telegraph Co., Docket Nos. 44 and 45, October 
Term, 1940, the Supreme Court of the United States reviewed a 
decision of the United States Circuit Court of Appeals, Sixth Circuit, 
in which the latter court had declined to follow a ruling of an inter- 
mediate appellate court of Ohio in an action involving citizens of 
Ohio and a foreign corporation. “The question for decision,” said 
the Supreme Court, “is whether, in refusing to follow the rule of law 
announced by the state court, the court below failed to apply state 
law within the requirement of Section 34 of the Judiciary Act of 
1789 and of our decision in Erie Railroad Co., v. Tompkins, 304 U. S. 
64.” In reversing the judgment of the Circuit Court of Appeals, the 
Supreme Court said: “Since the equitable relief sought in this suit 
is predicated upon petitioners’ legal rights growing out of respond- 
ent’s unlawful transfer of the stock to the assignee of the life tenant, 
the state ‘laws’ which, by Section 34 of the Judiciary Act df 1789 
c. 20, 28 U.S. C., Section 725, are made ‘the rules of decision in trials 
at common law’ define the nature and extent of petitioners’ right. 
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See Russell v. Todd, 309 U. S. 280, 289. And the rules of decision 
established by judicial decisions of state courts are ‘laws’ as well as 
those prescribed by statute. Erie Railroad Co. v. Tompkins, supra, 
78. True, as was intimated in the Erie Railroad case, the highest 
court of the state is the final arbiter of what is state law. When it 
has spoken, its pronouncement is to be accepted by federal courts as 
defining state law unless it has later given clear and persuasive 
indication that its pronouncement will be modified, limited or restricted. 
See Wichita Royalty Co. v. City National Bank of Wichita Falls, 306 
U.S. 103, 107. But the obvious purpose of Section 34 of the Judiciary 
Act is to avoid the maintenance within a state of two divergent or 
conflicting systems of law, one to be applied in the state courts, the 
other to be availed of in the federal courts, only in the case of diversity 
of citizenship. That object would be thwarted if the federal courts 
were free to choose their own rules of decision whenever the highest 
court of the state has not spoken. A state is not without law save as 
its highest court has declared it. There are many rules of decision 
commonly accepted and acted upon by the bar and inferior courts 
which are nevertheless laws of the state although the highest court 
of the state has never passed upon them. In those circumstances a 
federal court is not free to reject the state rule merely because it has 
not received the sanction of the highest state court, even though it 
thinks the rule is unsound in principle or that another is preferable. 
State law is to be applied in the federal as well as the state courts 
and it is the duty of the former in every case to ascertain from all the 
available data what the state law is and apply it rather than to pre- 
scribe a different rule, however superior it may appear from the 
viewpoint of ‘general law’ and however much it may have departed 
from prior decisions of the federal courts.” West et al. v. American 
Telephone and Telegraph Co., Supreme Court of the United States, 
December 9, 1940, Docket Nos. 44 and 45, October 1940 Term. 
Commerce Clearing House Court Decisions Requisition No. 248361. 
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Appealed to The Supreme Court 


The following cases previously digested in The Corporation Journal have 
been appealed to The Supreme Court of the United States.* 


Iowa. Docket No. 255. Sears, Roebuck & Co. v. Roddewig et al., 
292 N. W. 130. (The Corporation Journal, October, 1940, page 232.) 
Iowa use tax—collection of tax on mail orders filled by plaintiff’s 
stores in other states. Appeal filed, June 18, 1940. Certiorari granted, 
October 14, 1940. 

Iowa. Docket No. 256. Montgomery Ward & Co. v. Roddewig 
et al., 292 N. W. 142. (The Corporation Journal, October, 1940, page 
233.) Iowa use tax—collection of tax on purchases by Iowa resi- 
dents in plaintiff’s stores in other states. Appeal filed, June 18, 1940. 
Certiorari granted, October 14, 1940. 

Minnesota. Docket No. 542. Oliver Iron Mining Co. et al. v. State 
of Minnesota, 292 N. W. 407, 411. Minnesota income tax—taxation of 
affiliated corporations as a unit. Appeal filed, November 1, 1940. 

NortH Carotina. Docket No. 61. Best & Co., Inc. v. Maxwell, 
Commissioner of Revenue, 3 S. E. 2d 292; petition for rehearing dis- 
missed in part and sustained in part, 6 S. E. 2d 893. (The Corporation 
Journal, November, 1939, page 41.) Constitutionality of North Carolina 
occupation tax on privilege of taking orders at display room in state 
on goods to be shipped in interstate commerce. Appeal filed, April 30, 
1940. Probable jurisdiction noted, June 3, 1940. Argued, November 
22, 1940. 

Outo. Docket No. 97. Voeller et al. v. The Neilston Warehouse 
Company et al., 26 N. E. 2d 442. (The Corporation Journal, October, 
1940, page 226.) Sale of corporate assets—Ohio statute defining rights 
of dissenting stockholders. Appeal filed, May 23, 1940. Certiorari 
granted, October 14, 1940. 

Out1o. Docket Nos. 44 and 45. West et al. v. American Telephone 
and Telegraph Co., decided December 9, 1940; reversing 108 F. 2d 347. 
(The Corporation Journal, January, 1941, page 303.) Conversion of 
stock—duty of federal court to follow state court. Appeals filed, 
April 9, 1940. Certiorari granted, May 6, 1940. Argued, November 13, 
1940. Reversed, December 9, 1940. (See page 303.) 

Wisconsin. Docket No. 46. J. C. Penney Co. v. Wisconsin Tax 
Commission, 289 N. W. 677. (The Corporation Journal, March, 1940, 
page 135.) Constitutionality of Wisconsin Privilege Dividend Tax. 
Appeal filed, April 10, 1940. Certiorari granted,-May 20, 1940. Argued, 
November 20, 1940. Reversed and remanded, December 16, 1940. 


* Data compiled from CCH U. S. Supreme Court Service, 1940-1941. 
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Regulations and Rulings 


Ca.irorniA—A foreign corporation is to be regarded as doing busi- 
ness in California and subject to the franchise tax where, although it 
had no office in the state, it leased machines to manufacturers there 
and employed a service man to service the machines and repair them, 
replacing broken and worn out parts. (Opinion, Attorney General 
to Franchise Tax Commissioner, California CT (Corporation Tax) 
Service, J 8-912.) 

Sales of tangible personal property to County Agricultural Conserva- 
tion Associations are not subject to the sales tax, according to a ruling 
of the Attorney General of California to the State Board of Equaliza- 
tion. (California Corporation Tax (CT) Service, §] 64-553.) 

Cotorapo—A foreign unqualified corporation may in individual 
instances take hold and convey Colorado real estate, as distinguished 
from engaging in such business in the state. (Opinion of Attorney 
General, October 17, 1940, Colorado CT, { .402.) 

The Department of Treasury has requested all licensees under the 
sales tax to send to the Department all excess sales tax “tokens” they 
have on hand for redemption and issuance to other licensees. (Colorado 
CT, § 7894.) 

Feperat—The Securities and Exchange Commission has effected 
a substantial revision of its procedures and rules in connection with 
the granting of exemptions under the Securities Act of 1933, by repeal- 
ing its Rules 200 to 210 inclusive and substituting a single simplified 
regulation (Regulation A) containing a single integrated exemption 
which in many respects substantially broadens the availability of the 
exemption. (Securities Act Service, J 30-217.) 

Georc1ia—The Attorney General of Georgia has rendered an opinion 
to the Commissioner of the Department of Labor to the effect that 
employment agencies are required to pay only one license fee “for each 
county in which they have an office” and should such agencies have 
more than one office in the same county they would not be required to 
pay the license tax of $50 for each office. Each agent in charge of a 
separate office in the county, however, is required to file a separate 
bond of $500. (Georgia CT, § 30-471.01.) 

Ittrnois—The Attorney General has ruled that a foreign corpora- 
tion secking to act as a “committee” or “conservator” of an incompetent 
residing in a foreign state, and to execute trusts affecting land owned 
by such incompetent in Illinois is required to secure a certificate of 
authority to do business in Illinois, and to comply with the provisions 
of the Trust Companies Act by making the required deposit and to 
secure a certificate of authority to execute trusts from the Auditor of 
Public Accounts. (Illinois CT, J .409.) 

INDIANA—The Commission of Financial Institutions cannot, in the 
opinion of the Attorney General, deny the application for a small loan 
license on the ground that in the opinion of the Commission there 
are already sufficient licensees located in the particular community. 


(Indiana CT, § 34-005.) 
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Some Important Matters for 
January and February 


This Calendar does not purport to be a complete calendar of all matters re- 
quiring attention by corporations in any given state. It is a condensed calendar 
of the more important requirements covered by the State Report and Tax Bulletins 
of The Corporation Trust Company. Attorneys interested in being furnished 
with timely and complete information regarding all state requirements in any 
one or more states, including information regarding forms, practices and rulings, 


may obtain details from any office of The Corporation Trust Company or C T 
Corporation System. 


ALAaBAMA—Annual Application for Permit to Do Business due on or 

before February 1—Domestic and Foreign Corporations. 
Report of Resident Stockholders and Bondholders due on 

or before February 1—Domestic and Foreign Corporations. 

ALasKkA—Annual Report due within 60 days from January 1.—Domestic 
and Foreign Corporations. 

ARKANSAS—Franchise Tax Report due on or before March 1.—Domestic 
and Foreign Corporations. 

CaLIFORNIA—Quarterly Retail Sales Tax Return and Payment due on 
or before January 15.—Domestic and Foreign Corporations. 

Returns of Information at the source and Returns of Tax 

Withheld at the source due on or before February 15.—Domestic 
and Foreign Corporations. 

Cotorapo—Returns of Information at the source due on or before 
February 15.—Domestic and Foreign Corporations. 

Connecticut—Annual Report due on or before February 15 (if cor- 
poration was organized or qualified between January 1 and June 
30 of any previous year).—Domestic and Foreign Corporations. 

DeLtawarkE—Annual Report due on or before first Tuesday in January. 
—Domestic Corporations. 

District oF CotumBra—Annual Report due between January 1 and 
January 20.—Domestic Corporations. 

DomINIon oF CaANADA—Returns of Information at the source due on or 
before February 28.—Domestic and Foreign Corporations. 
Itt1no1is—Annual Report due between January 15 and February 28.— 

Domestic and Foreign Corporations. 
InpDIANA—Gross Income Tax Return and Payment due on or before 
January 31.—Domestic and Foreign Corporations. 
Returns of Information at the source due on or before Janu- 
ary 31.—Domestic and Foreign Corporations. _ 
Returns of Withholding at the source due on or before 
January 31.—Domestic and Foreign Corporations. 
lowa—Quarterly Retail Sales Tax Returns and Payment due on or 
before January 20.—Domestic and Foreign Corporations. 
Kansas—Returns of Information at the source due on or before March 
1.—Domestic and Foreign Corporations. 
Kentucky—Returns of Withholding at the source due on or before 
January 31.—Domestic and Foreign Corporations. 
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Louistana—Annual Report due on or before February 1.—Domestic 
Corporations. 

Capital Stock Statement due on or before March 1.—Foreign 
Corporations. 

Matne—Annual License Fee due on or before March 1.—Foreign 
Corporations. 

Mary_anp—Returns of Information at the source and Returns of Tax 
withheld at the source due on or before February 15.—Domestic 
and Foreign Corporations. 

MaAssaAcHuUSsETTS—Returns of Information at the source due on or before 
March 1.—Domestic and Foreign Corporations. 

MicuicaANn—Intangibles Property Tax Return and List of Michigan 
Stockholders due on or before March 1.—Domestic and Foreign 
Corporations. 

Minnesota—Annual Report due between January 1 and April 1.— 
Foreign Corporations. 

Returns of Information at the source due on or before March 
1.—Domestic and Foreign Corporations. 

Missouri—Returns of Information at the source due on or before 
March 1.—Domestic and Foreign Corporations. 

Annual Franchise Tax Report due on or before March 1.— 
Domestic and Foreign Corporations. 

Montana—Annual Report of Capital employed due between January 
ane _ 1.—Foreign Corporations qualified after February 
27, 1915. 

Annual Return of Net Income due on or before March 1.— 
Domestic and Foreign Corporations. 

Annual Report due on or before March 1.—Domestic and 
Foreign Corporations. 

New YorK—Annual Franchise Tax Report and Tax of Real Estate and 
Holding Corporations due between January 1 and March 1.— 
Domestic and Foreign Real Estate and Holding Corporations. 
Forms 41 CT and 42 CT, Art. 9 of the Tax Law. 

Returns of Information at the source and Returns of Tax 
Withheld at the source due on or before February 15.—Domestic 
and Foreign Corporations. 

Norts Daxota—Quarterly Retail Sales Tax Return and Payment due 
on or before January 20.—Domestic and Foreign Corporations. 

Oxuto—Report to Department of Industrial Relations due during Janu- 
ary.—Domestic and Foreign Corporations employing three or 
more persons in Ohio. 

Retail Sales Tax Return and Vendors’ Excise Tax due on 
or before January 31.—Domestic and Foreign Corporations. 

Annual Franchise Tax Report due between January 1 and 
March 31.—Domestic and Foreign Corporations. 

Ox.LaHomMa—Returns of Information at the source due on or before 
February 15.—Domestic and Foreign Corporations. 

Orecon—Returns of Information at the source due on or before February 
15.—Domestic and Foreign Corporations. 
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PENNSYLVANIA—Report of Unclaimed Dividends, Credits, etc., due in 
January.—Domestic Corporations. 
Ruope IsLanD—Annual Report due during February.—Domestic and 
Foreign Corporations. 
Corporation Tax Return due on or before March 1.—Domestic 
and Foreign Corporations. 
SoutH Carotina—Annual Statement due on or before January 31.— 
Foreign Corporations. 
Annual License Tax Report due during February.—Domestic 
and Foreign Corporations. 
SoutH Daxora—Annual Capital Stock Report due before March 1.— 
Foreign Corporations. 
Texas—Annual Franchise Tax Report due between January 1 and 
March 15.—Domestic and Foreign Corporations. 
UnitTep States—Returns of Information at the source due on or before 
February 15.—Domestic and Foreign Corporations. 
Utan—Returns of Information at the source due on or before February 
15.—Domestic and Foreign Corporations. 
VERMONT—List of Stockholders due on or before January 31.—Domestic 
and Foreign Corporations. 
Returns of Information at the source due on or before 
February 15.—Domestic and Foreign Corporations. 
Annual Report due on or before March 1.—Domestic 
Corporations. 
Annual License Tax Return and Payment due on or before 
March 1.—Domestic and Foreign Corporations. 
Vircinta—Annual Registration Fee due on or before March 1.— 
Domestic and Foreign Corporations. 
Annual Franchise Tax due on or before March 1.—Domestic 
Corporations. 
West Vircinta—Gross Sales Tax Return and Payment due on or before 
January 30.—Domestic and Foreign Corporations. 
Returns of Information at the source due on or before March 
15.—Domestic and Foreign Corporations. 





The Corporation Trust Company’s 
Supplementary Literature 


In connection with its various activities The Corporation Trust Company publishes the 
following supplemental pamphiets, any of which will be sent without charge 
to readers of The Journal. Address The Corporation Trust Company, 
120 Broadway, New York, N. Y. 


Spot Stocks—and Interstate Commerce. Treats, in a general and 


informal way, of the relation between the carrying of goods in 
warehouses in outside states and the statutory obligations which that activity, in 
some states, places on the corporation owning the goods. 


What Constitutes Doing Business. (Revised to March 15, 1939.) A 


184-page book containing brief digests of decisions selected from 
those in the various states as indicating what is construed in each state as “doing 
business.” The digests are arranged by state, but a Table of Cases and a Topical 
Index make them accessible also by either case name or topic. There is also a 
section containing citations to cases on the question of doing business such as 
to make the company subject to service of process in the state. 


When a Corporation Leaves Home. A simple explanation of the 
reasons for and purposes of the foreign corporation laws of the 


various states, and illustrations of when and how a corporation makes itself 
amenable to them. Of interest both to attorneys and to corporation officials. 


We've Always Got Along This Way. This is a 24-page pamphlet 
giving brief digests of cases in various states in which corporation 
officials who had thought they were getting along very well with statutory repre- 
sentation by a business employe suddenly found themselves penalized in unusual 
and often embarrassing ways: such as one company that had to pay its employe- 
representative’s alimony. 


What! We Need a Transfer Agent? Nonsense! The foregoing is the 


title of a pamphlet which describes in detail, with many illustrations, 
the exact steps through which a stock certificate goes in being transferred from 
one owner to another by an experienced transfer agent—purpose being to enable 
any corporation official to judge more accurately whether or not his own company 
should use the services of a transfer agent. 


Judgment by Default. Gives the gist of Michigan Supreme Court case 


of Rarden v. Baker and similar cases in other states, showing how 
corporations qualified as foreign in any states and utilizing their business em- 
ployes as statutory representatives are sometimes left defenseless in personal 
damage and other suits. 


A Corporation’s Achilles Heel. Containing the complete text of the 
opinion of the Supreme Court of the United States in State of 
Washington ex rel. Bond & Goodwin & Tucker, Inc. v. Superior Court, State of 
Washington, of the Supreme Court of New Mexico in Silva v. Crombie & Co., 
and of the Supreme Court of Michigan in Rarden v. R. D. Baker Co.—three 
decisions of great significance to attorneys of corporations qualified in one or 
more states. 


Delaware Corporations. Presents in convenient form a digest of the 


Delaware corporation law, its advantages for business corporations, 
the attractive provisions for non par value stock, and a brief summary of the 
statutory requirements, procedure and costs of incorporation—completely up-to- 
date as regards the most recent amendments. 
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nnouncing a 


UNITED STATES 


waster 1Ax GUE If UNITED STATES 
MASTER TAX GUIDE 


Based on the Internal Revenue Code, as amended, 
it tells just how the federal revenue law stands 
today. Moreover, it is replete with ideas and 
suggestion that will conserve time and protect 
against overpayments and mistakes in making 
out 1940 income tax returns, handling 1940 income 
tax questions under the federal revenue laws, etc. 


The new UNITED STATES MASTER TAX GUIDE for 1941 is up-to-date 
in every detail. All the new provisions, rates and changes effected by the 
two 1940 Revenue Acts are fully reflected. Among the timely, valuable 
features included in this dependable guide on federal tax problems are: 
Application of the Revenue Law; Tax Rate Tables; Tax Calendar; Indi- 
viduals ; Estates and Trusts; Corporations; Partnerships; New Excess Profits; 
Determination of Net Income; Capital Gains and Losses; Deductions; 
Returns; Capital Stock and Declared Value Excess Profits Taxes; Amortiza- 
tion of Defense Facilities; Refunds and Credits; Banks and Similar Insti- 
tutions; Nonresident Aliens, and Foreign Corporations, etc.; Personal 
Holding Companies. A complete Topical Index is an added 

convenience. 256 pages, 6x9, well printed on good paper, sewed $1 per 
and bound in heavy paper covers. 


Use This Handy Order Form 


Commerce Clearing House, Inc. 
214 N. Michigan Ave., Chicago 


Send us when ready copies of the new 1941 UNITED STATES 
MASTER TAX GUIDE at $1 a copy (10 copies, $8; 25 copies, $18). 
® 


([] Remittance enclosed [] Send bill 
Name 
Ailention 
Address 
1H/101044 


a i 
Note: If you are a Current Law Handybook subscriber do not order unless you want 
extra copies, as your regular copy will go to you automatically upon publication. 
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Because a corporation 
is purely a creature of 
law, it should never be 
out of calling distance 
of its lawyer. The Cor- 
poration Trust Company, 
C T Corporation System 
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panies therefore accept 
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only when a lawyer is 
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